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« • * " ThG MAILING DA TE of this communication appears on the cover sheet with the correspondence address « 
Period for Reply r 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. ~ 

" ^mmJ™TH*f* T i,ab,e , Und f r . thS P[ ovisions of 37 CFR 1 ■ 1 36 < a >- ,n n ° event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

* u JSn n 6 ri °H I 0 ' reP ', y SPedfie ^ a *°! G iS l6SS than thirty (30) days ' a rep| y within the statutor y minimum of thirty (30) days will be considered timely 

" F^il P ?" r ?K ly ' S , SpeC ' fied abov ?' the maximum statutor Y Period will apply and will expire SIX (6) MONTHS J hTirXd ^this communication 

- Failure o reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U S C Tl 33^ C ° mmUniCatl ° n - 

[ SS!^1^ Sw^CFrTzoSJ 6 3fter ^ mailjn9 ^ ° f C ° mmUniCati0n ' ^ *f 

Status 

1 )[X] Responsive to communication(s) filed on 08-11-04.10-07-04 . 
2a)D This action is FINAL. 2b)[X] This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) £3 Claim(s) 6-73 is/are pending in the application. 

4a) Of the above claim(s) 9 is/are withdrawn from consideration. 

5) Q Claim(s) is/are allowed. 

6) E3 Claim(s) 6-8,10-13 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)Q objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121 (d). 
1 !■)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)Q None of; 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

Notice of References Cited (PTO-892) 

Notice of Draftsperson's Patent Drawing Review (PTO-948) 
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Paper No(s)/Mail Date . 
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4) d Interview Summary (PTO-41 3) 

Paper No(s)/Mail Date. . 

5) \_J Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 
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1 . A request for continued examination under 37 CFR 1 . 1 1 4, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1 .1 14, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on October 
7, 2004 has been entered. 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 122(b) by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claim 6 is rejected under 35 U.S.C. 1 02(e) as being anticipated by Muromachi et 
al (Example 6). 



Muromachi et al discloses an oyster meat extract having a zinc content of 0.2% 
(2g/Kg), which is within applicant's claimed range. The zinc inherently combines with 



peptides of the oyster meat extract. 
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5. Claims 7, 8 and 10-13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Muromachi et al. 

Taurine, glycogen, manganese and magnesium are components which are 
naturally present in oyster extract. Finding the optimum amount of each of these 
components (claims 8 and 12) and the optimum zinc percent present in the oyster 
extract (claims 10-13) would require nothing more than routine experimentation by one 
reasonably skilled in this art. 

6. Applicant's arguments filed October 7, 2004 and the 1 32 declaration dated 
August 1 1 , 2004 have been fully considered but they are not persuasive. The 132 
declaration is insufficient to overcome the 35 USC102 rejection of claim 6. With regard 
to the remaining claims only claims 10-13 recite a zinc percent not disclosed by 
Muromachi et al. However, it is not clear from the 132 declaration that an oyster extract 
having a zinc concentration as claimed, viz. 6-14% (claims 10-13), was used in Table 2 
of the declaration. Further, the declaration provides inconsistent results in that the ZRP 
provides a lower zinc concentration in the muscle of the rats than is provided by the zinc 
carbonate hydroxide. What is zinc carbonate hydroxide How does this compare with 
the zinc concentration used in Muromachi et al? 

7. Claim 9 stands withdrawn from further consideration pursuant to 37 CFR 
1.142(b) as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Election was made without traverse in the reply filed on submitted March 
22, 2004. 
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8. Any inquiry concerning this communication from the examiner should be directed 
to Arthur L. Corbin whose telephone number is (571 ) 272-1399. The examiner can 
generally be reached on Monday-Friday from 1 0:30 to 8:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




A.L. Corbin/dh ^ARTHUR L corbin 

November 8, 2004 primary EXAMINER 



